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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND 
ETHEL E. STOCKTON 
v. PETITION FOR WRIT OF ERROR 
CITY OF CHARLOTTESVILLE 
To the Honorable Chief Justice and Judges of the Supreme 
Coitrt of Appeals of Virginia: 
Your petitioner respectfully represents that she is ag-
grieved by an order entered by the Circuit Court of Albe-
marle County June 12th, 1940 denying her right to recover. 
Her notice of motion was filed in the Circuit Court of Albe-
marle County for $1,000.00 damages based on personal in-
jury she sustained as a result of negligence of the City of 
Charlottesville. The Judge struck the plaintiff's evidence 
and thereupon the jury brought in a verdict for the defen-
dant and judgment was entered for the defendant. Tran-
script of the record is herewith filed and prayed to be read 
as a part of this petition. 
2*. *ERRORS ASSIGNED 
The Court erred in striking the plaintiff's evidence. There 
,vas ample evidence of negligence on the part of the City 
to take the issue to the jury. 
FACTS 
The plaintiff, Mrs. Ethel E .. Stockton, has been supporting 
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herself and children since 1923 ( Q. 24, Record p. 12). She 
lives in Charlottesville, Virginia, at 915 Cherry Street. 
The City of Charlottesville placed an iron box by her 
property to cover the City water meter. The City water 
meter reader goes around once a month with a screw driver 
and removes the lid to read the meter and ascertain how much 
,vater has passed through the meter· during the preceding 
month. The bill . to the customer is based on the reading 
( Q. 85-89, Record p. 26). It is difficult to remove the lid 
without a screw driver ( Q. 107, Record p. 29). No one 
except City employees are expe~ted to remove the lid ( Q. 
104, Record p. 29). No other person should remove the 
1id except to cut the water off ( Q. 151-152, Record p. 29). 
At the time of the accident the top was not on securely, 
otherwise it could not have flopped up as it did ( Q. 45, 
Record p. 15). 
3 ::: *The meter box is a round box some 12 to 15 inches 
in diameter and· perhaps 18 inches to 2 feet deep 
l Q. 134, Record p. 32). The top fits down flush with the 
rim of the box (Q. 134, & 135, Record p. 32). They usually 
have a reinforced rim underneath and four cleats branch 
off and go below the edge to hold the top firmly in place. 
The one in front of Mrs. Stockton's house did not have 
cleats ( Q. 169, Record p~ 37), and no spring clamps to 
hold it on (Q. 15, Record p. 11). The western side was 
about level with the ground ( Q. 11, Record p. 10) and 
011 the eastern side some 18 inches above the ground ( Q. 10 
& 11, Record p. 10). 
On December 16th, 1939 after dark about eight o'clock 
in the evening ( Q. 2, 5, 6, Record pps. 9 & 10), Mrs. 
Stockton came out of her house to get into her car (Q. 4, 
Record p. 9). When she stepped upon the iron lid one side 
of it came up and struck her on the leg and made a large 
knot and the box scraped her leg as it went down and she 
struck her ankle on the meter inside of the box ( Q. 4, Record 
r,. 9). She had to remove the top and get her foot out. 
Her hose was torn, leg scraped, blood oozing out, swelling 
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began immediately. By the time she could go to the drug 
store and get some aid it had swelled quite a bit and was 
quite painful. She had to get up in the middle of the night 
and dress it (Q. 16, Record p. 11). It pained her 
4* for over a month and was swelled for *for a period 
of two weeks, three or four weeks before the bruises 
disappeared ( Q. 17, Record p. 11). She lost two days from 
work (Q. 18, Record p. 11). When she stood on it it would 
~well and in the evening it would feel like it would burst 
(Q. 20, Record p. 12). 
Approximately six months later, on June 12th, 1940, it 
still gave her trouble, was tender, and in damp weather a 
knot ached like severe rheumatism. 
Mrs. Stockton went back the next day to examine the 
box and found dead grass sticking out on one side ( Q. 8' 
& 10, Record p. 10) . The City was notified of the accident 
and sent a man up there who tried to fit the top and couldn't 
( Q. 14, Record p. 10) . A. M. Brechin, a witness, was there 
when Marshall from the City came to see about the box after 
notice of the accident ( Q. 69, Record p. 10). The City man 
tried to fit the old top over the box and could not make it 
fit. He got two more out of the truck and could not make 
either of those fit ( Q. 70 & 14, Record pps. 20 & 11). Mr. 
Brechin then went to town and when he came back there 
,vas a new meter box in place of the old ( Q. 71, Record p. 
20), and he has not seen the old meter box since (Q~ 72, 
Record p. 20) . Mrs. Stockton said there was a new meter 
box put in there (Q. 15, Record p. 11). At the commence-
ment of the case counsel for plaintiff made a motion for the 
City to produce the meter box for inspection of the jury. 
Counsel for the City replied that the meter box could not 
be produced (Record p. 9). The Court asked Mr. Wad-
dell, the City Attorney, how the meter box was des-
5* troyed. Mr. Waddell replied *"In the usual course; 
it was an old type" ( Record p. 24) . C. H. Swing 
on orders from Mr. Burnley, the City Manager, (Q 28, 
Record p. 13) had the box moved (Q. 125, Record p. 31) 
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after notice of Mrs. Stockton's injury ( Q. 124 & 127, Re-
cord p. 31). Mr. Swing has been n the City Water Depart-
ment since 1923 (Q. 148, Record . 34). He never saw a 
top knocked off-· unless a truck r over it and knocked it 
off. Sometimes they break tops Q. 150, Record p. 34). 
Mr. Swing did not know what had become of the meter 
box ( Q. 109, Record p. 29) ; di not suppose it could be 
produced; expected it was somewh re else (Q. 11.0, Record p. 
29); did not know whether it wa destroyed (Q. 111, Re-
cord p. 29); supposed they put it somewhere else to prevent 
an accident again (Q. 113, Recortl P. 29) but it would be 
just as dangerous anywhere else as it was there ( Q. 114, 
Record p. 30) ; that they did not of ten take a meter out 
one place and put it in another place (Q. 115, Record p. 
30); it was taken out here to be sure an accident did not 
happen again (Q. 116, Record p. 30); did not know where 
th€. box was ( Q. 130, Record p. 31) thought it had been set 
somewhere else (Q. 131, Record p. 31); was sure it had not 
been destroyed (Q. 132, Record p. 31). 
Mr. Swing could not say whether the lid on the box that 
Mrs. Stockton fell into had cleats on it (Q. 167, Record p. 
J7). Cleats were put on after they were made (Q. 164, 
Record p. 37). It was an old type (Q. 144, Record p. 
33) and only kind used in Mrs. Stockton's neighborhood 
(Q. 145, Record p. 33). 
6* *RULE ON STRIKING EVIDENCE OF 
PLAINTIFF 
"'In considering a motion to strike out all the plaintiff's 
evidence, the eviden.ce is to be considered very much as on a 
demurrer to the evidence. All inferences which a jury might 
fairly draw from plaintiff's evidence must be drawn in 
his favor; and where there are several inferences which may. 
be drawn from the evidence, though they may differ in 
degree of probability, the court must adopt those most favor-
able to the party whose evidence it is sought to have struck_: 
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out, unless they be strained, forced, or contrary to reason. 
Dove Co. v. New River Coal Co., 150 Va. 796, 143 S. E. 
317; Limbaugh v. Commonwealth, 149 Va. 383, 140 S. 
E. 133; Goshen Furnace Corp. v. Tolley's Admr.' 134 Va. 
404, 114 S. E. 728,' Green v. Smith, 153 Va. 675, 679, 151 
s. E. 282." 
This was quoted with approyal in Thornhill v. Thornhill 
172 Va. 553, at page 557, 2 S. E. 2d., 318. 
NEGLIGENCE 
The City was negligent in at least two particulars. 
1. Failure to use reasonable care to keep its streets· 
reasonably safe for pedestrains after dark. 
2. Maintaining and probably placing an unsafe water 
meter box in the street. 
This is the evidence of the City's negligence : 
1. City employee, after notice of injury was unable to 
to fit the old top on meter box or either of two others he tried. 
City failed to explain defect in box. Swing said it was 
taken out to prevent another accident. 
7* *2. Lid did not have cleats on the underside to 
guide it to the grooves and help keep it there, as 
most lids did. · 
3. Antiquated type without brackets on the underside. 
4. Meter box that caused the accident not produced at 
trial. City Attorney said it was destroyed. 
5. In December dead wire grass under the lid. Fair infer-
ence when meter reader took the lid off he put it down on the 
grass which prevented it from seating. Only City employees 
supposed to open box. 
6. People daily step on ordinary tops of meter boxes 
on all the streets of all the cities without in ju~y. 
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LAW 
The law on the case is well settled and as a rule only the 
most pertinent Virginia authorities will be cited. 
DUTY OF CITY TO KEEP STREETS 
" 'The public is entitled to the full and free use of all 
the territory embraced within a highway in its full length 
and breadth .... City of Ric/unond v. Smith, 101 Va. 
161, 167, 43 S. E. 345, 346; City of Richmond v. Pemberton, 
108 Va. 220, 226, 61 S. E. 787; Appalachian Power Co. 
v. Wilson, 142 Va. 468, 473, 129 S. E. 277. 
8* *"\i\That is. reasonable care on the part of a city in 
keeping its streets in a reasonably safe condition, and 
whether an obstruction renders a street unreasonably unsafe 
for travel, is a question for the jury under all of the cir-
cumstances of the particular case. City of Richmond v. Pem-
berton, 108 Va. 220, 227, 61 S. E. 787; City of Richmond 
v. Rose, 127 Va. 772, 781, 102 S. E. .561, 105 S. E. 554." 
City of Radford v. Calhoun, 165 Va. 24, 29-30. 
"While, of course, in most American cities, water plugs, 
telegraph and telephone poles, trees and other things are 
allowed upon the margins of sidewalks, and pedestrains, 
therefore, are not expected to use such portions of the same 
as are occupied by these obstructions, still there can be no 
doubt, under the rules of law now settled by repeated ad-
judications in this and other jurisdictions, that the city 
authorities must keep in a reasonably safe conditions all 
parts of its sidewalks which are intended to be used by tht 
public. It may often happen that in a particular locaility a 
comparatively narrow portion of a sidewalk on either side 
or in the middle of it is much more generally used that other 
portions of the same; but this does not relieve the municipal 
authorities from liability for negligence in permitting dan-
gerous obstructions to be continously maintained in places up-
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on sidewalks over which the public have a right to pass, merely 
because those places are not so 1nuch used as others.' City 
Council of Augusta v. Tharpe, 113 Ga. 152, 38 S. E. 389. 
To the same effect see Dillon on Municipal Corporations, 
section 1181; Elliot on Roads and Streets, section 792. And 
our court has recognized and approved the doctrine. Rich-
niond v. Lanibert, 11 · Va. 174, 68 S. E. 276, and Rich1nond 
v. Gentry, 111 Va. 160, 68 S. E. 274." City of Danville 
v. Sallie, 146 Va. 349, 353. (Italics ours) 
For other cases see C. !. 974, Municipal Corporations, 
section 1755 and cases there cited. 
NOTICE TO THE CITY 
There was something wrong with the cast iron meter 
box because. the City water man could not fit the old top 
properly nor e-ither of two others he had in the 
9* City truck. The City offered *no evidence as to 
what was the defect in its iron box that prevented 
any of the three tops being fitted. It is reasonable to 
presume that it was a defect of long standing, if it had 
not been there since the City originally installed it. The 
City meter reader on his monthly visit shold have noticed 
the defective condition of the box that caused the lid to fit 
badly and also the lack of cleats for holding the lid in place. 
CITY HAS NOTICE OF DEFECTS ITS 
SERVANTS CREATE 
'' .... But where the obstruction in the street or high-
way which caused the injuries to the traveler was placed 
there by the servants or agents of the municipality it is 
liable to the traveler for such injuries whether it had notice 
or not. Pratt v. City of Cohassett, 177 Mass. 488, 59 N. 
E. 79; 29 C. J. secs. 453 and 477; Sonja Mevala v. City 
of Ironwood, 232 Mich. 316, 206 N. W. 93, 50 A. L. R. 
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1189; see alos annotations following this case in SO A. L. 
R. beginning at page 1193; Mary Butler Adm'x. v. City 
of ll!fcMinnville, 126 Ore. 56 269 P. 760, 59 A. L. R. 381; 
13 R. C. L., sec. 278, page 338." Tyler v. City of Richmond, 
168 Va. 308, 312, 191 S. E. 625. 
In speaking of the liability of the City for a meter box 
Judge Holt said in City of Danville v. Sallie, 146 Va. 349, 
at page 351: 
"Since the city put it there no question of knowledge arises." 
For other cases see 43 C. !. 1042 ·Municipal Corporation~, 
~ection 1820, and cases there cited. 
10* *METER BOXES MUST BE INSTALLED 
WORKMANLIKE AND ADEQUATELY 
MAINTAINED 
"But it is to be remembered that a city has not discharged 
its full duty when its puts a lawful appliance ( in this case 
r.1eter box) in a proper place. The situs of location is not 
the only test. Dangers necessarily incident must be min-
imized, the job just be workmanlike and maintenance ade-
quate. 
"In Oklahoma City v. Reed, 137 Okla. 518, 87 Pac. 645, 
33 L. R. A. (N. S.) 1083, a hydrant twenty-two inches 
high was placed forty inches from the curb. The City was 
held liable in that case, not because it was negligent in this 
establishment. 
"In Thunborg v. City of Pueblo, 18 Colo. App. 80, 70 Pac. 
148, a fire plug which caused the injury was hidden by 
weeds. The city was held to be negligent, not because 
of the location of the fire plug, but by reason of the nianner 
it was afterwards dealt wi.th. 
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""f;Vilkins v. Villiage of.Rutland, 61 Vt. 336, 17 Atl 73\ 
was a case in which a water box was installed on a dirt 
street and properly installed. A ftenpards the surf ace was 
1.?:ashed down and a.n accident occurred. The city was held 
to be negligent in its maintenance. 
" .... This meter box was placed where it should have 
been and the city in doing that work was performing a 
public duty, but the work itself should have been done with 
due cate. The want of such care in the judgment of the 
jury was made manifest by the evidence. A municipal cor-
poration owes to others the duty of exercising reason- · 
able care alike in· locating and constructing these• lawful 
public utilities, and in maintaining them thereafter." City 
o.f Danville v. Sallie, 146 Va. 349, 354, 355, 131 S. E. 788. 
(Italics Ours). 
In Boush v. City of Norfolk, 136 Va. 209, the City was 
held liable for a meter box installed by the United States 
Government on unpaved street where it and others pro-
jected above the street level, which was due, as the 
11 * sergeant and police testifi~d *to "the rain washing 
down the street would wash and undercut any boxes 
that might be in that street." 
For other cases see 43 C. I. sec. 1177., Municipal Corpora-
tions and cases there cited. 
PEDESTRIANS MAY ASSUME STREET SAFE 
Mrs. Stockton has a right in walking along the street in 
a section intended for travel, to assume the street was safe. 
The acident occurred after dark. . 
''Accidents of this character are frequent and the principles 
:.pertaining thereto are well settled. A pedestrian is re-
·quired to exercise only ordinary care for his own safety . 
.In the absence of knowledge to the contrary, he may assume 
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that the street throughout its entire width, or so much 
thereof as is intended for travel, is in a reasonable safe 
condition, and he is not required as a matter of law to be 
on the lookout for defects or obstructions either by day 
or by night. Jones v. 1VI assie, 158 Va. 121, 128; 163 S. 
E. 63; City of .Radford v. Calhoun, 165 Va. 24, 181 S. 
E. 345, 348, 100 A. L. R. 1378; Whitten v. McClelland, 
137 Va. 726, 734, 120 S. E. 146." Schllossberg v. Brugh, 
167 Va. 49, 53, 187 S. E. 487. 
" 'The public is entitled to the full and "free use of all the 
territory embraced within a highway in its full length and 
breadtli, * * *' City of Richniond v. S11iith, 101 Va. 161, 
167, 43 S. E. 345, 346; City of Richmond v. Pemberton, 
108 Va. 220, 226, 61 S. E. 787; Appalachian Power Co. 
v: iVilson, 142 Va. 468, 473, 129 S. E. 277." City of Rad-
ford v. Calhoun, 165 Va. 24, 29; 181 S. E. 345. 
'The law · is well settled that a person using a street or 
. public way in the ordinary manner has the right, in the 
absence of knowledge to the contrary, to act on the assump-
tion that the street or way, throughout its entire 
12* width, or so much of it as is intended for travel, *is 
in a reasonably safe condition, and he is not required 
as a matter of law to be on the lookout for defects or ob-
structions therein. City of Richmond v. Coitrtney, 32 Gratt. 
(73 Va.) 792; 43 C. J. 1078; Bedford City v. Sitwell, 110 
Va. 296, 65 S. E. 471; City of Richmond v. Rose, 127 Va. 
i72, 102 S. E. 561, 105 S. E. 554." Jones v. Massie, 158 
Va. 121, 128, 163 S. E. 63. 
NON-PRODUCTION OR DESTRUCTION OF 
EVIDENCE 
A meter box of the City of Charlottesville was the cause 
of the injury sued for. That box was owned by the City 
and under its exclusive control. The City was given notice 
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of the accident and claim as required by the City charter. 
The City water man, Swing, on orders from the City 
Manager, after notice of the accident, sent Marshall with 
two extra tops to the scene of the accident. Marshall was 
unable to fit either the old top or either of the two extra 
lids he brought along. He then dug up the old meter box, 
removed it and its lid, put a different one in its place. 
Under the circumstances unless the old box and lid was 
damaging evidence it was to the City's inter~st to preserve 
them and produce them at the trial. The City attorney 
when called on to produce them said they had been de-
stroyed. Swing the City water man, said they had not been 
destroyed hut could not be produced. He said they had been 
removed to prevent another accident. Was not the jury, 
entitled to see what there was peculiar about the 
J 3* box that prevented *either of the three tops fitting· 
and caused the accident? While it was proper for-
the City to remove such a dangerous box from the street 
it is hard to believe that the box was so dangerous the 
City could not safely keep it until trial. 
If such conduct does not raise a presumption against 
the City it is at least strong evidence against the City from 
which the jury should draw inference of negligence. Such 
has been the law ever since the chimney sweeper's case in 
1722, Armory v. Delniairie, 1 Strange 501. . 
"Failure to Produce Evidence, as Indicating Unfavor-
able Tenor of Evidence; ( 1) in general. The consciousness 
indicated by conduct may be, not an indefinite one affecting 
the weakness of the cause at large, but a specific one con-
cerning the defects of a particular element in the cause. 
The failure to bring before the tribunal some circumstances, 
document, or witness, when either the party himself or his 
opponent claims that the facts would thereby be elucidated, 
serves to indicate, as the most natural inference, that the 
party fears to do so, and this fear is some evidence that 
the circumstance or document or witness, if brought, would 
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have exposed facts unfavorable ·to the party. These infer-
ences, to be sure, cannot fairly be made except upon certain 
ccmditions; and they are also open always to explanation 
by circumstances which make some other hypothesis a more 
natural one than the party's fear of exposure. .But the 
propriety of such an inference in general is not doubted. The 
non-production of evidence that would naturally have been pro-
duced by an honest and therefore fearless claimant permits 
the inference that its tenor is unfavorable to the party's 
cause." Wig11wre 011, Evidence) sec. 285 
"Same; (3) Documents or Chattels Destroyed or Not 
Produced. The applicability of the general principle to an 
opponent's non-production or suppression of documents or 
chattels has always been assumed. From the beginning 
· of the recognition of the principle in Englana, some sort of 
inference has been acknowl~dged to be legitimate. 
14* Iu this country, *similarly, the tradition has been 
continued and steadily enforced, in numerous in-
stances, where the opponent has destroyed, suppressed, or 
refused or failed to produce a document or chattel whose 
contents or quality came ii:ito issue or became relevant un-
der the issues .... 
(Italics by Wigniore) 
"But, after all, why is any additional evidence required 
as a matter of law? All that is asked is_ that the jury be 
allowed to make the inference if they are in truth convinced 
to that effect. What hardship or unfairness is involved 
to the possessor of the document? He has deliberately failed 
to show, by production, that which it was in his power to 
show, and he has by hypothesis given no other fact in ex-
planation than the apparent one, namely, that he is afrai~ 
to submit the document to the tribunal's inspection. If there 
were any risk of the inference being too strong, would he 
not immediately make production? And does not his failure 
to do so indicate that the production would, in . his belief, 
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he more damaging to him that any inferences which the 
tribunal may make for lack of the document. itself? Add 
to this that no one who withholds evidence can be in any 
sense a fit object to clemency 9r protection. The truth is that 
there is no reason why the utmost inference logically possible 
should not be allowable, namely' that the contents of the 
document ( when desired by the opponent) are what he al-
leges them to be . . . . 
"There is no distinction, in the present connection, between 
spoliation and non-production. If the latter admits of the 
inference, certainly the former does also. But so far as 
spoliation or suppression partakes of the nature of a fraud, 
it is open to the larger inference already examined ( ante, 
sec. 278), namely, a consciousness of the weakness of the 
whole case. In that respcet it differs, of course, from a 
mere withholding of the document. It is in respect of an 
inference to the . contents · of the document that there is no 
difference between the two acts." Wigmore on Evidence, sec 
291. · 
This rule .has · been repeatedly applied in Virginia : 
" ' .... Concealing or destroying evidential material is like-
wise admissible; in particular the destruction . ( spoliation) 
of documents as evidence of an admission that their con-
tents are as alleged by the opponetnts.' 1 Greenleaf Ev. 
(16 Ed.)" sec 195, at p. 325." Neece v. Neece, 104 Va. 
343, 348, 51 S. E. 739. 
"There was certainly evidence tending to show that one of 
the employees of Duke, Carter & Page was responsible for 
the tiling falling down the elevator shaft, and there 
15* should be evidence in their possession touching *that 
fact. Their failure to produce such evidence creates 
a presumption that such evidence, if produced, would hav:e 
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tended to show that they were responsible for the injury done 
the plaintiff." Duke v. Luck, 150 Va. 406, 411, 143 S: E. 
692. 
"In Chahoon's case, 20 Gratt. (61 Va.) 733, 798, it is 
said: 'The conduct of a party in omitting to produce that 
evidence in elucidation of the subject matter in dispute which 
is within his power, and which rests peculiarly within his 
knowledge, frequently affords occasion for strong presump-
tion against him, since it raises strong suspicion that such 
evidence, if adduced, would operate to his prejudice.' " Na-
tional Surety Co. v. Rountree, 152 Va. 150, 163, 147 S. E. 
537. 
"Another very significant feature of this case is that while 
the uncontradicted testimony shows clearly that the insured 
made a written application to the company ·for the policy 
and was examined by the medical examiner of the company 
before the policy was issued, yet when called upon to pro-
duce the application and the medical report the defendant 
.company failed to produce either and did not explain its 
failure, though the local agents of the defendant, through 
whose office the policy was written, were available as wit-
nesses. If no application or medical report had been made 
they or so~1e of them could have testified to that effect. 
It having been established by the testimony of the plain-
tiff that the defendant company had taken from the insured 
a written application for the insurance and that she had 
been examined by the medical examiner and the defendant 
having failed to produce either when called upon to do so, 
a legal presumption arose in favor of the plaintiff that if 
they had been produced they would have been unfavorable 
to the defendant. 
"In Michie' s Digest of Virginia and W ~st Virginia Re-
P.Orts, vol. 8, p. 235, the general rule is stated thus : 'If a 
party to an action has available competent proof to estab-
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Hsh a fact necessary and material to his success, and fails 
to produce it, the legal presumption is that if produced, 
the proof would not sustain his claim for relief.' This 
principle is supported by a long list of cases." Pitts, Adni' z. 
v. Metropolitan Ins. Co., 161 Va. 599, 606, 171 S. E. 488. 
16* *"It may be said in passing that if the group policy 
was not in existence, or had been cancelled or forfeited 
for the non-payment of premiums, it is inconceivable that 
the insurance company would have failed to introduce evi-
dence to that effect. Indeed, the fact that it failed to dis-
close such information on the subject as was exclusively in 
its possession raises a strong presumption that such evidence 
would have operated to its prejudice. National Surety Co. 
v. Rountree, 152 Va. 150, 163, 147 S. E. 537; Cole v. Cole, 
161 Va. 116, 125, 170 S. E. 621; Robinson v. Comnion-
wealth, 165 Va. 876, 880, 173 S. E. 254." Am. Nat. Ins. 
Co. v. Branch, 168 Va. 478, 486, 191 S. E. 668. 
RES IPSA LOQUITUR 
The defendant rendered it impossible for the plaintiff to 
have the jury inspect the meter box that caused the injury 
by its removal after the accident, and failed to produce it 
as the trial on demand. This made a case to which the 
doctrine of res ipsa loquitur is peculiarly applicable. 
"Where evidence which would have an important bear-
ing upon the facts in duspute is in the possession of one 
varty, or is peculiarly within his knowledge, and he has 
the means of producing it but refuses or fails to do so, 
the conclusion may be drawn that if produced the evidence 
would be unfavorable to his contention, especially where ·he 
ha~ the burden of proof, or the other party has made a 
prima facie case." 45 C. !. 1147 and cases cited. 
"Res lpsa Loquitur. The doctrine of res ipsa loquitur, 
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that, where the thing causing the accident is shown to have 
been under the control· of defendant and the accident was 
such that, in the ordinary course of events, it would not 
have occurred if those who had the control had exercised 
proper care, the happening of the accident, unexplained, 
raises a presumption that it arose from the lack of due care, 
applies to actions against municipal corporations, or others 
causing defects or obstructions in city streets, as well as to 
actions against abutting owners for injuries to· persons in 
the street in front of their premises, as by the falling of an 
awning, sign or other structure over-hanging or projecting 
into the street." 43 C. J. 2012. 
17* *This rule is applied in Virginia. 
"In Richmond Ry. & Electric ·co. v. Hudgins, 100 Va. 
409, 41 S. E. 736, 738, this was said: 'The rule (res ipsa 
ir>quitur) is no longer limited to cases in which the injured 
party occupied contractual relations to the defendant.' The 
opinion quotes with approval an excerpt from Rose v. Step-
hens, etc., Transp. Co. ( C. C.) 11 F. 438, thus: "Undoubt-
edly the presumption ( of negligence) has been more fre-
quently applied in cases against carriers of passengers than 
in any other class, but there is no foundation in authority 
or in reason for any such limitation of the rule of evidence. 
The presumption originates from the nature of the act, not 
from the nature of the relations between the parties. It is 
indulged as a legitimate inference whenever the occurrence 
is such as, in the ordinary course of things, does not take 
place when .proper care is exercised, and is one for which 
the defendant is responsible." 
"A presumption of negligence from the simple occur-
rence of an accident arises where the accident proceeds from 
an act of such a character that, , when due care is taken 
in its performance, no injury ordinarly ensues from it in 
similar cases, or where it is caused by the mismanagement 
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or misconstruction of a thing over which the defendant has 
immediate control, or for the management or construction 
of which he is responsible.' Chiles v. Ft. Smith Coniniission 
Co., 139 Ark. 489, 216 S. W. 11, 8 A. L. R. 493; Stille v. 
Anheuser-Busch, Inc., 307 Mo. 520, 271 S. W. 497, 39, 
A. L. R. 1001; Noonan v. Great Atlantic & Pacific Tea 
Co., 104 N. J. 136, 139 A. 9, 56 A. L. R. 590; Linberg 
v. Stango, 21 Cal. 771, 297 P. 9, 75 A. L. R. 555, note 
559 .... 
"The doctrine is not confined to any specific class of tort. 
It is available to plaintiff in any action based on negligence, 
where the instrumentality producing the injury is under the 
exclusive control of the defendant, and the accident is of 
such a character as does not occur if due care is used. The 
presumption or rather the inference arises from the nature 
of the accident and from the · circumstances, not from the 
mere happening of the accident itself. Riggs1Jy v. Tritton, 
supra; Murphy's Hotel v. Cuddy's Adni'r. 124 Va. 207, 
97 S. E. 794; Osborne v. Charbneau, 148 Wash. 359, 268 
P. 884, 64 A. L. R. 251, and note p. 255; Lind<!n v. Miller, 
172 Wis. 20, 177 N. W. 909, 17 A. L. R. 665; Flein v. 
Beeten, 169 Wis. 385, 172. N. W. 736, 5 A. L: R. 1240 and 
note 93 A. L. R. 1110." Anderson v. Sission, 170 Va. 178, 
183, 188, 196 S. E. 688. 
18* *For other cases see 43 C. !. 1243, Municipal Cor-
porations section 201.2 and cases there cited. 
CONCLUSION 
It is, therefore respectfully submitted that the Court erred 
in· striking the ·plaintiff's evi4ence. The plaintiff was in-
jured by the lid on the City water meter box turning over when 
she stepped on it and letting ·her leg down -into the box and 
striking it. 
'··the· very unusual action of the lid when stepped on called 
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for explanation. Such things do not happen once in a mil-
lion times. Who ever had such an experience? Who walks 
down the street watching for lids that may give way when 
stepped on? _ 
With knowledge of the accident the City sent Marshall 
with two other lids. He tried to fit the old lid and each of 
the others but without success. He then took the old box 
out and put in a new one. · 
Surely such facts would cause the City to preserve the 
box and produce it at the trial, unless the City thought the 
production of the box at the trial would be more damaging 
than its unexplained failure to produce it. The City Attorney 
stated during the trial it had been destroyed. 
19* *Wherefore, your petitioner prays that a writ of 
error to the judgment be granted and the judgment 
'be reversed and the case remanded for a new trial. 
And your petitioner will ever pray, etc. -
0 
ETHEL E. STOCKTON 
By Counsel 
GEORGE GILMER 
Attorney 
The undersigned counsel, practicing in the Supreme Court 
of Appeals, certifies that in his opinion the judgment com-
plained of should be reversed. The foregoing petition with 
a certificate of record will be filed with the Clerk of the 
Supreme Court of Appeals in Staunton, Virginia. This 
petition will be adopted as the opening brief of the petitioner. 
Copy of the petition was delivered to Mr. Lyttleton \Vad-
dell, attorney for the City of Charlottesville on Sept. 2, 
1940. 
GEORGE GILMER 
Received September 3, 1_940. 
M. B.. WATTS, Clerk. 
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October 9, 1940. Writ of error awarded by the court. 
Bond $300. 
M. B. W. 
RECORD 
ETHEL E. STOCKTON ..... ~ ................ Plaintiff 
v. NOTICE OF MOTION 
CITY OF CHARLOTTESVILLE~ 
a municipal corporation ..................... Defendant 
******* 
To: City of Charlottesville, a 111-itnicipal corporation 
You are hereby notified that on April 1st, 1940, I shall 
move the Circuit Court of Albemarle County for a judg-
ment against you in the sum of $1000.00 due me from you 
by reason of the following facts : 
The City of Charlottesvill~, Virginia, is a municipal cor-
poration and engaged in the distribution of water for which . 
it charges and on which it makes a profit, and being a muni-
cipal corporation it is under obligation to use reasonable 
care to keep its streets and sidewalks at all times in reason-· 
ably safe condition for travel. 
On Cherry Street in Charlottesville, Virginia, at No. 917, 
where the Corporation should have used reasonable care to 
keep, at all times a safe and suitable walk for all persons to 
safely walk, you installed for the profit of the Corporation 
a water meter box. It was your duty to install 
page 3 ~a safe and suitable meter box so as not to in-
jure or endanger persons walking where they had 
a right to walk and were supposed to walk. It was also 
your duty to use reasonable care after installing a safe and 
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suitable meter box to keep the same in good order and safe 
condition so as not to injure or endanger persons walking 
on the streets near the property lines. 
But notwithstanding such duty you installed an unsafe 
and ill fitting top on the meter box in such a way as to 
render it usafe for persons to walk thereon where they should 
walk and you also instead of cutting and removing the tough 
grass, allowed the same to grow and to form a bunch under 
the lid of the met~r box, so that when stepped upon the 
lid, instead of safely supporting the persons, would slip and 
allow the leg of the person who stepped upon it to fall into 
the box. This condition was known to you at the time 
of the accident and had existed sufficiently long time to come 
to the knowledge of the City so that the Corporation should 
have known the danger. 
On the night of December 16th. 1939 about 7 :30 P. M. 
while I was going along Cherry Street, near No. 917 in 
the City of Charlottesville, where there should have been 
a safe and suitable place for me to walk and not knowing 
that the Corporation had installed an unsafe lid on the 
meter box and had allowed the same to become more dan-
gerous by permitting the grass to accumulate 
page 4 ~under the lid, I stepped upon the lid of the meter 
box which should have been a safe place to step, 
but due to the negligence of the Corporation my leg fell 
into the iron meter box and I did then and there receive a 
serious leg injury, shock and bruises, from which I became 
sick, sore, lame, disabled and unable to perform my duties 
as- before. I had to remain off my· feet when I should have 
been on them, and had to receive medical care and treatment 
and suffered severe physical pain. 
A written statement verified by ·the oath of Ethel E. 
Stockton setting forth the nature· of the claim and the time 
and place the in jury occurred, was duly filed with the City 
within thirty days from the date of the accident. This 
claim was brought to the attention of· the City Council at 
its regular meeting on January 15th. 1940 .. · 
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Given under my hand this 9th day of March 1940. 
a 
ETHEL E. STOCKTON 
By Counsel 
GEORGE GILMER p. q. 
page 5 ~ETHEL E. STOCKTON Plaintiff 
v. NOTICE OF MOTION - PLEA 
CITY OF CHARLOTTESVILLE ........... Defendant 
Comes now the City of Charlottesville by Counsel and says 
that it is not guilty as charged in the Notice of Motion. 
WALSH & WADDELL p. d. 
Filed this 11th day of June 1940 
EVA W. MAUPIN, Clerk 
page 6 ~VIRGINIA:-IN THE CIRCUIT COURT OF 
ALBEMARLE COUNTY. 
June 11th 1940 
ETHEL E. STOCKTON Plaintiff 
v. NOTICE. OF MOTION 
CITY OF CHARLOTTESVILLE . . . . . . . . . . Defendant 
On this the 12th day of June 1940, came the plaintiff, 
Ethel E. Stockton, in person and by her attorney, and like-
wise came the defendant, the City of Charlottesville, by its 
attorney. 
And the said defendant having ·heretofore filed its plea 
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of the general issue to the plaintiff's action herein, the said 
plaintiff replied generally thereto, and. issued was joined. 
And the Sheriff of this Courty having hertofore made 
return of the venire facias issued for the trial of civil as well 
as criminal cases during the current term of this Court, 
together with the names of thirty veniremen summoned by 
him from the list furnished by the Clerk of this Court and 
drawn by her in the presence of the Judge thereof, pursuant 
to an order of said Court entered May 22nd. 1940, upon 
examination of those summoned therefrom nine qualified 
jurors, free from all exceptions, were found by the Court 
to be in attendance. 
And the attorney for the said plaintiff and counsel for 
the said defendant having striken from said penal one 
each of the same, the following seven constituted 
page 7 rthe jury for the trial of the case at bar, namely: 
George A. Gibson, John W. Mays, E. T. Her-
mance, C. S. Armstrong, J. Harry Jones, C. R. Young and 
Clyde Kirby, who were duly sworn according to law to 
fry the issued joined. 
After the evidence for the said plaintiff had been fully 
·introduced, the said defendant, by counsel moved the Court 
to strike the evidence so, introduced by the said plaintiff 
and to exclude it ·from consideration by the jury on the 
grounds set out in the record, the Court, after having fully 
heard the arguments of counsel, sustained said motion and 
excluded the evidence of the said plaintiff from consideration 
.by the jury, to which action and ruling of the Court, the 
said plaintiff, by counsel, excepted. 
And the jurors aforesaid, having viewed a water meter 
.box similar to the one described in this action, returned 
to their room to consider of their verdict and, after some 
tlme, returned into Court with the following verdict, to-wit: 
''WE THE JURY FIND IN FAVOR OF THE DEFEN-
DANT, 
C. R. YOUNG, Foreman". 
And the jury was discharged 
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It is therefore adjudged and ordered pursuant to the 
aforesaid verdict of the jury that the said Ethel E. Stock-
ton, plaintiff, recover nothing of the said City of Charlottes-
ville, defendant, about her action herein, but that the said 
defendant recover and have .judgment against the said plain-
tiff for its costs about the defense expended. 
page 8 r The following evidence on behalf of the plain-
tiff is all of the evidence that was introduced on 
the trial of this cause. The motions and ruling during the 
trial are as set forth herein. 
page 9 r EVIDENCE 
Counsel for Plaintiff made a motion for the City to produce 
meter box for inspection of the Jury. 
Counsel f 9r Defendant replied that the meter box cannot 
be produced. 
It was stipulated between counsel for the plaintiff and 
defendant in open court that the statutory notice of the 
plainti:ff's claim had been properly given to the City. 
DIRECT EXAMINATION 
The Plaintiff, Mrs. Ethel E. Stockton, having been first 
duly sworn, testified as follows : 
By Mr. George Gilmer: 
lQ. Mrs. Stockton, I believe you live in the City of Char-
lottesville? 
A. That's right. 
2Q. What is your address? 
A. 915 Cherry St. 
3Q. Is there a City water meter box m front of your 
place? 
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A. Yes, practically in the middle of my sidewalk, but it 
is not where it can be driven over by automobiles. · 
4Q. Did you have an accident there last December? 
A. Yes. On the 16th of December I walked out of my 
home to get into my car to go to the store fo some groceries 
and as I stepped down I stepped in this water meter . and I 
went nearly up to my knee and the cast iron top of the meter 
. hit me here (indicating) on the shin and made a large knot 
and the box scraped my leg as it went down and I 
page 10 ~also struck my ankle on the meter inside of the 
box. 
SQ. What time of day was that? 
A. About eight o'clock. 
6Q. Before or after dark? 
A. After dark. 
7Q. Did you go back the next day to look at that box? 
A. Yes, I did. 
8Q. What did you find was the condition of the box when 
you looked at it? 
A. From all appearances it was like it always was and 
you could see dead wire grass sticking out around the box. 
9Q. Did you go again the following morning to examine 
it? 
A. Well, I looked at it as I went by. 
lOQ. Was that dead grass all around it on one side of 
it? 
A. On one side. On the lower side the box stands 
a bout 18 inches from the ground and on the upper side 
it is level with the grass. 
11 Q. Is that side you stepped on level with the ground? 
A. Nearly level. 
12Q. Is that East or West? 
A. West. 
13Q. I believe the street runs East and West and this is 
on the West side? 
Ethel E. Stockton vs. City of Charlottesville 
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A. Yes. 
25 
14Q. .Is the meter box in there now the same one that 
was there w:hen the accident occurred? 
page 11 r A. No. After the City was notified the City 
sent a man up there and he lifted the top · and 
tried to fit it and it didn't fit. . 
15Q. Did you notice anything to indicate a different 
meter box was put there? 
A. Yes. This box looked newer and was not rusty or 
muddy inside like the other box was and this new one had two 
cross bars which formed a spri.ng which clamped the lid on 
the -box, but the other one _had no such contraption on. it 
to make it safe whatever. 
16Q. Tell the Jury just what- injuries you sustained that 
night and show where the bruises were. 
A. It happened so quickly I ·went down·in the box before 
I realized I got such a fall and. then suddenly I realized 
T had fallen in the meter box and I had to remove the top 
and lift my foot out and I turned the automobile lights on 
to find what ·injuries there were. I found my hose were 
torn and my leg was scraped down here (indicated) and 
the blood was oozing out and I got into my car and went on 
to the drug store and got first aid materials and came home 
and dressed my leg. I could feel it swelling immediately 
and by the time I got back home it had swelled quite a bit 
and was very painful and I· dressed it and sat with my foot 
propped up. And that night I could hardly sleep. I had 
·to. get up in the middle of the night to dress my leg again 
and apply hot compresses to ease the pain. 
17Q. How long did your leg continue to pain· you? 
·: A. Over a period of a month. And my leg would actu-
'ally swell and for a period of two weeks it was ·actually 
1Jainful and it was about three or four weeks before the 
-bruises disappeared . 
.. · 18Q. Did ·you lose any time from work? 
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A. I lost two days I asked for and Mr. Mc-
page 12 ~Gregor sent me home one day and during Christ-
mas holidays, I was off Saturday and didn't come 
back until Monday. 
19Q. Were you able to do normal work? 
A. At the office I was not. Mr. McGregor was nice 
enough to let me sit down and at home I had someone to do 
my work. 
20Q. What affect did you have standing on it? 
A. When I stood on it, it would swell up and time I got 
home in the evening it had . swelled so it felt like it would 
burst. 
21Q. What experience have you had in doctors' offices? 
A. I worked for Dr. Hedges and Dr. Burton for eight 
years as assistant, sterilizing instruments, etc. 
22Q. Do doctors make any charge to you for medical 
treatment? 
A. No, because I have been associated with doctors they 
have been very kind to me and they treat me as a nurse. 
They do not charge nurses for medical treatment. 
23Q. What kind of work were you doing at the time of 
the accident and where did you work? 
A. At the time I was working at Charlottesville Motors 
as secretary and bookkeeper. 
24Q. How long have you been supporting yourself? 
A. Well, actually since 1922. 
25Q. Does that leg ever trouble you now? 
A. Yes, it still gives me trouble. It is still tender and 
I have a knot and a tender place here (indicating) and in 
damp weather it aches like severe rhymatism. 
26Q. What doctor did you see about your leg? 
page 13 ~ A. Dr. Nichols. The accident happened bn 
December 16th, Saturday night, and on Monday 
rtight my leg gave me so much trouble that I went to see 
Dr. Nichols about it. Then I saw Dr. Paine in a week or 
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ten days. It was swollen and still so very painful and looked 
so badly we were afraid I had blood poison. When the 
children came home for Christmas holidays they were so 
alarmed they almost bodily picked me up and made me go 
to the doctor. 
27Q. How long was it before you could stand on your 
foot for a normal length of time? 
A. I should say about a month. 
CROSS EXAMINATION 
By Mr. Lyttleton Waddell: 
28Q. Mrs. Stockton, was anything deducted from your 
wages on the days you were off? 
A. No, I don't think that is customery. I have never 
worked anywhere, where that is customary? 
29Q. And the doctors made no charge for medical treat-
ment? 
A. No. 
30Q. How long have you lived there at your home? 
A. Since 1926. 
31Q. Is this meter box where you would be likely to step 
on it? 
A. It is almost in the middle of the sidewalk. 
32Q. Is there a step down to it? 
A. I should say a half a step. 
33Q. There is a cinder sidewalk and plank there? 
A. That's right. 
page 14 } 34Q. And the meter is just below the plank? 
A. That's right. 
35Q. And the meter is in the driveway? 
A. The meter stands up 6 to 12 inches below the driveway 
and cars don't go over it. 
36Q. It is not in the main part of the driveway? 
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A. No. 
: 37Q. You generally go out that way to get in the car? 
A. Yes. · 
38Q. You step on or over that thing how many times a 
day? 
A. I don't know. I step on it. 
39Q. Yott have been stepping on it for fourteen years, 
haven't you? 
A. Probably so. . 
40Q. And you had been going and coming over that all 
during the month preceding this occurrance? 
A. Yes. My garage is in the · back. I sometimes go 
out from the backway and sometimes out the frontway. 
In the winter weather I usually take the short cut in the 
backway. 
41Q. But you did step .on that meter box frequently from 
time to time, didn't you? 
A. I don't know. The meter box injured me before I 
really knew that I had stepped on it and unless something 
would happen like that to call attention you wouldn't know 
whether you were stepping on· it or not. 
42Q. It made a convenient place to step down, didn't 
it? 
page 15 ~ A. Yes, and there is also a walkway right by it. 
43Q. Have you noticed any trouble with this 
meter box before this occurrence? 
A. No. The meter box was in the .sidewalk and there are 
meter boxes all the \Vay down Main St. in the sidewalk and 
you take it for granted it is a safe place to walk. 
·: · 44Q. You say "you fou·nd grass under the top of the meter 
.box? 
A. That is right. 
-45Q. ·no· you know whether that top was on securely. and 
whether it was down in place where it was supposed to be? 
A. It evidently was not, or it could not have flopped up l,ike 
that. It was dark and I couldn't see. 
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. REDIRECT EXAMINATION 
By Mr. Gilmer: 
46Q. Mrs. Stockton, in front of your house had the City 
built a sidewalk ? 
A. No, the only sidewalk there is the one I put there. 
I just put down a board there and ashes and have gradually-
£1led it in. 
47Q. Where do mist people pass in front of your house, 
walking? 
A. Some walk up and down the sidewalk and some walk 
in the street. 
48Q. Would you say more people use the street or the 
sidewalk. 
A. I should ·say they use the street more. 
49Q. When you walk around there, Mr. Waddell asked you 
if you stepped on that box. Do you know whether· you 
step on that box regularly or not? 
A. Well, it is just like you walk down any street, 
page 16 ~you take for granted the meter boxes are safe 
and we step on them when we are not conscious 
of it. 
SOQ. You couldn't say whether you stepped on that meter 
box in the preceding six months 30 times or more or less, 
could you? 
A. No sir. 
51 Q. You couldn't give any estimate of how many times 
you stepped on it? · 
A. No. 
CROSS EXAMINATION 
By Mr. Waddell: 
52Q. It was right in the center of the place to. which that 
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sjdewalk led-in other words, when you stepped off. the side-
walk you stepped in the middle of the meter box? 
A. That's right. 
53Q. Isn't it true that the land there is not particularly 
level except where the box was? 
A. I doubt if it is. 
54Q. You remember you said the box was level with the 
ground on one side and higher on the other side, so if there 
was a slope there, the box was level? 
A. That's right. It could have been six inches farther, 
in a safer place. Where it is, it is in a dangerous place and 
there is no special reason for it being there. 
The witness stood aside. 
page 17 J Thos. V{. Stockton, a witness, having been 
.first duly sworn, testified as follows : 
DIRECT EXAMINATION 
-By Mr. Gilmer: 
55Q. Mr. Stockton, I believe you are son of Mrs. Stockton, 
who just testified. 
A. Yes sir . 
. 56Q. You live at home with her? 
A. Yes sir. 
57Q. Do you remember anything about this accident on 
December 16th? 
A. Yes. I had been to a dance that night and came home 
around one or two o'clock and mother was still up. Any 
other time she is usually in bed. And she was sitting there and 
had her leg propped up in a chair and she showed signs 
of having pain and showed me her leg where it had been 
hurt and it was beginning to turn blue at her ankle and her 
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shin was skinned and her leg was swollen considerably. 
58Q. How long did the swelling last? 
A. She showed signs of the pain and swelling for about 
two weeks and I have noticed even now when she stands on 
her leg it still swells. 
59Q. How long was it before she was able to attend to 
her work around the house? 
A. At least a month. 
60Q. Did you examine the condition of the meter box after 
the accident occurred? 
page 18 r A. They changed the meter box before I saw 
it. 
61Q. You didn't go out and look at it the next day? 
A. No sir. 
62Q. How long was it after the accident before the meter 
box was taken out? 
By Mr. Waddell: If your Honor please, I object. It 
is improper testimony. 
By the Court: Objection sustained. 
CROSS EXAMINATION 
By Mr. Waddell: 
63Q. Mr. Stockton, you went up and down that side~ 
,valk from time to time, did you not? 
A. Yes. 
64Q. You had never seen anything wrong with that box? 
A. I never noticed anything the matter with it. I never 
go across that walk .very much except when I go to my car. 
When I am walking I never go that way because I take the 
street way. The sidewalk there is not very convenient to 
walk on down to 9th St. and I don't use it much. 
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65Q .. When you go out to your car which way do you go? 
A. Sometimes I go that way and sometimes I go through 
the backway. I have been over it quite frequently. 
The witness stood aside. 
page 19 ~ A. M. Brechin, a witness, having been first duly 
sworn, testified as follows : 
DIRECT EXAMINATION 
By Mr. Gilmer: 
66Q. Mr. Brechin, how close do you live to where this 
accident occurred? 
A. I live right near there and have been since March, 
1938, a little over two years. 
67Q. Did you notice anything about the condition of that 
meter box after the accident occurred? 
A. Not to my recollection. 
68Q. Do you know when they changed the meter box? 
A. I don't know the date. 
By Mr. ·Waddell : I see no relevance to this evidence. 
By Mr. Gilmer: I want to show the condition the City 
found there after the accident. 
By the Court : You can show the condition there, but 
the mere fact that someone fixed the meter box after the 
accident occurred is no proof of negligence. 
69Q. (By Mr. Gilmer) Were you there when the City 
came out to the meter box? 
A. Yes sir, and Mr. Marshall was there and he said the 
top didn't fit. 
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By Mr·. Waddell: I object to th~ testimony of Mr. M,1r-
shall. 
By the Court: Objection sustained. 
page 20 ~ 70Q. Did Mr. Marshall try to fit the old cap· 
over the met_e·r box? 
A. He tried to fit the old top on it and couldn't make that 
fit and he got two more out of the truck and couldn't make 
those fit on the meter box. 
71 Q. And what became of the old meter box? 
A. I went to town. and when I came back it was a new 
meter box there. 
72Q. Have you ever seen the old meter box? 
A. No sir. 
The witness stood aside. 
Douglas Humphrey, ·having been first duly sworn, testi-
fied as follows : 
DIRECT EXAMINATION 
By Mr. Gilmer: 
73Q. What relation are you to Mrs. Stockton? 
A. Son-in-Law. 
74Q. Wh~re do you live? 
A. Keswick, Va . 
. 75Q. Did you visit your mother-in-law around last Christ-
mas? 
A. Yes sir. 
76Q. Did you see her after she hurt her leg? 
· A. Yes sir. 
page 21 ~ 77Q. What was the condition of her leg? 
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A. It was swollen very badly around the ankle and was 
black and her shin was skinned very much. 
78Q. Did you do anything about it yourself? 
A. No, we only carried her to a doctor. 
79Q. What doctor? 
A. We went by Dr. Nichol's office and he was not there 
and we carried her to Dr. Paine. 
80Q. How long was her leg swollen? 
A. Well, I saw her off and on all the time and I would 
say two weeks or more and I still see her when it swells. 
81Q. How long was it discolored? 
A. Sunday when I was up there you could see discolora-
tion in her leg then. 
82Q. What Sunday? 
A. Last Sunday. 
83Q. Does that stay that way all the time or does it .depend 
on the weather? 
A. Well, I don't see her all the time. 
84Q. How long was it after the accident before she was 
able to attend to her work? 
A. I don't know exactly. I don't remember. 
NO CROSS EXAMINATION 
The witness stood aside. 
page 22 ~ Note :-At this point Mr. Gilmer stated the 
Plaintiff would like to put Dr. Nichols and Dr. 
Paine on the witness stand when they came by and has con-
cluded all evidence except that of the two doctors in ref er-
ence to injuries. 
Counsel for defendant asked that the Jury be excused and 
made the following motion: 
Ethel E. Stockton vs. City of Charlottesville 35 
By Mr. Waddell: If your Honor please, the City of Char-
lottesville moves that the evidence in this case introduced 
on behalf of the Plaintiff be striken, as showing no negligence 
on the part of the City. While there is some suggestion that 
the top of the meter box had something wrong with it in that 
it had grass on it there is nothing to tie that with the City, 
showing how long it existed nor that the City had anything 
to do with it. There is no testimony that anywhing was 
wrong with the box itself. The only testimony is that grass 
was in there and that js the theory of the Plaintiff. That 
is nothing to charge the City with. There is no presump-
tion that the City caused that. If there is any inference 
to be drawn from Mr. Brechin's testimony that when Mr. 
Marshall came out later that the top didn't fit, there is noth-
ing to show the condition of it at the time of the accident. 
Evidence is there was no trouble with the meter box for years 
past, no evidence that the City knew anything was wrong 
with the meter box al all nor anything at the time. There 
was complete failure to bring home to the City 
page 23 ~any knowledge that there was anything wrong with 
the meter box and, therefore, the City moves 
that this evidence be striken as showing no negligence on 
the part of the City. 
By Mr. Gilmer : One single fact is ample to take this 
case to the Jury. After the Plaintiff gave the City notice 
there was a defective meter box the City had it changed. 
The City took the box out and the City is called upon to 
produce that meter box and the City announced it cannot 
produce it. The City had notice of this before they took 
the box out and when they don't bring the box here in re-
sponse to demand, that is ample evidence to carry the case 
to the Jury. The evidence shows that the City not only 
failed to fit the old top on the box, but could not get another 
top to fit the box. It is a peculiar situation. It happened 
in December and before December 16th grass had stopped 
growing and there was grass under that box-dead grass, 
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so that the top did not fit down as well as it should under 
normal conditions. 
By the Court: Mr. Gilmer, isn't the Jury as competent 
to say somebody came by there ~nd put the top on half 
way as to say it didn't fit? 
By Mr. Gilmer: Nobody was supposed to take it off 
but the meter man. 
By the Court: I have. seen childr·en take them off. 
By Mr. Gilmer : Yes, but it is rarely done. That is an'. 
exception. I would say 9 times out of 10 when the meter 
box top is taken off it is done by the City. That is its 
practice and we have to go in these cases not on certainty 
but on probabilities, but the probability was that 
page 24 ~the. last man that took that top off was a City 
rpan. Those meter tops are raised by the City and 
it is conceiv_able somebody else could have done it, but the 
meter readers do go by there once a month and thefr duty 
is to take the tops off 12 times a year and read meters and 
J doubt if children take meter box tops off .once a year on an 
average. One thing here is that meter box was in a place 
v;here there is very little walking.· It is out in a section 
of town where there is· no sidewalk there. The normal 
situation is if the City had provided a sidewalk it would be 
on it, but the City had not provided a sidewalk, and 'there is 
no evidence that many people walked over there. The evi-
dence is that most people walked down· the street. The City 
had that box moved and destroyed and had had notice charg-
ing with damages and i~stead of bringing that box in so that 
the· Jury could see how it looked, destroyed tha_t piece of 
evidence. 
By the Court: How was it destroyed? 
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By Mr. Waddell: In the usual course. It was an old 
type. 
By Mr. Gilmer: The fact that the City can't produce 
the evidence and .destroyed the evidence after notice, is im-
portant. 
By the Court: There is nothing to indicate in the evidence 
that it was destroyed after notice. I had been lead to believe 
it was taken up in a very few days after the accident; from 
the evidence. 
By Mr. Gilmer: I can prove from the City it was taken 
t1p · after notice. 
page 25 ~ By the Court: Is there any evidence to show 
that the City opened that box? Mr. Gilmer,· 
I would be conpelled to strike the evidence at this stage. 
By Mr. Gilmer: We have a right to put on evidence show-
ing the City does read those meters. 
By the Court: There is none whatsoever. The evidence 
clearly shows the Plaintiff had better knowledge of the con-
dition of that meter box that the City did. 
By Mr. Gilmer : I ask leave to show those meter boxes are 
read every month. 
By the Court: You have got to show the box was de-
fective, or that the City knew it was defective. 
By Mr. Gilmer: The City destroyed it, so the presump-
tion is that it was defective. 
By the Court : I am letting you off er that evidence as 
to when the meter box was inspected, etc., the evidence ad .. 
mitted as to reading. of meters. 
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( The Jury returned to the Jury box) 
page 26 r Mrs. Ethel Stockton, the Plaintiff, being re-
called to the witness stand, testified as follows: 
DIRECT EXAMINATION 
By Mr. Gilmer: 
85Q. Will you tell about how the City uses those meter 
boxes, if you know? 
A. Well, the meter box is placed there, as I understand, 
to gage how much water is used and they are read monthly 
and I get a bill for it. 
86Q. The City sends a man out each month to read the 
meter and sends you a bill? 
A. That's right. 
87Q. Is that box used for anything except for access by 
:the City to the water meter? 
A. No, none that I can see, but simply to gage the water 
·used so that they can send a bill for it. 
88Q. Have you ever seen meter readers reading those 
meters? 
A. Yes sir, I have. I have talked with the men when they 
.have been there. 
89Q. Do you know of anybody ever having lifted that 
meter box top except the City? 
A. Not to my knowledge. 
90Q. Could you give about the date when the old meter 
box was taken out? 
page 27 r A. I know from certain knowledge that you 
had told me you had served notice on the City of 
tbe accident and I know of my own knowledge it was re-
moved after that. 
91 Q. About how long after the accident was it moved. 
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A. I couldn't truthfully say, but I know it was after you 
told me you had given notice of the accident to the City. I 
lmow that. 
.. 
CROSS EXAMINATION 
By Mr. Waddell: 
92Q. Do you know when the meter was read before the 
accident? 
A. I should say about a month before. I didn't check 
up on the date. It was just about meter reading time when 
this accident o~curred. 
93Q. Do you know whether it was read for that month 
before or after the accident? 
A. I couldn't say. 
94Q. It may have been a month before that, before any-
body read the meter? 
A. It might have been. 
95Q. Do you have your· water bills? 
A. Not with me. 
96Q. Can you produce it? 
A. I think so. 
97Q. Can you produce your water bills for November and 
December? 
A. I can go to the City Hall and get a copy of it~ 
page 28 ~ 98Q. The meter was read November 18th and 
December 19th? 
A. I knew it was just about meter reading time. 
99Q. Mrs. Stockton, Mr. Marshall was out there this 
morning, wasn't he? 
A. Yes. 
100Q. Didn't you tell him there had been water in that 
meter box all winter? 
A. Yes. It was water in it when I stepped in it. 
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101Q. You say water was in it all winter? 
·· A. When I _pulled my foot out it was wet. That was evi-
dence that water was in it. The man was supposed to put 
the top back in place and leave it in a safe condition. 
By the Court: That is argumental testimony. 
The witness stood aside. 
Chas. H. Swing, a witness, having been first duly sworn, 
testified as follows : 
DIRECT EXAMINATION 
By Mr. Gilmer: 
. · 102Q. Can you tell us the approximate date the old meter 
box was taken out in front of Mrs. Stockton's home? 
A. About the first of February, somewhere around the 
first part of February. 
page 29 ~ 103Q. Is Mrs. Stockton correct in her state-
ment that men came to read the meters once a 
month? 
A. They· are supposed to. 
104Q. And nobody else is expected to go into them? 
A. Nobody but City employees. 
105Q. Are those tops easy or difficult for a kid or some-
body to remove? 
A. They are very easy. 
· · 106Q. Do the City meter readers move them with their 
hands? 
A. They use a screwdriver. 
107Q. Without a. screwdriver, those tops are difficult to 
Ii ft, are they not? 
A. Yes. You can put your fi~ger into those little ~oles 
and lift it. 
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108Q. Those little holes are frequently filled with dirt, 
aren't they? 
A. No, dirt would fall on through them. · 
109Q. Do you know what has become of this meter box? 
A. No, I don't. 
11 OQ. Can you produce it now? 
A. I don't ·supose I could. ·I expect it is somewhere else. 
111 Q. Do you know whether this box was destroyed? 
A. No .. 
112Q. Is there any way you could find out where it was 
set? 
A. I don't keep a record of that. 
113Q. If that meter box was in good condition, why was 
it they took it away from there and put it somewhere 
else? · · 
·page 30 ~ · · A. I suppose to prevent an accident again. 
114Q. It would be just as dangerous anywhere 
else as it was there, wouldn't it? 
A. Yes. 
11 SQ. Do you of ten take a meter box out of one place an<l 
put it in another place? 
A. No, not often. · 
116Q. Can you tell us any reasons why· it was done in 
this case? 
A. To be sur-e ·it. wouldn't happen again. 
117Q. As .a matter of fact, walking is very light in front 
of Mrs. Stockton's place, :is~'t it? · . 
A. It is a fairly good sidewalk there. 
118Q. Are~'( t~ere very few people living beyond her? 
:A~- There are quite a few: 
1 ~9Q. H~w many?. · 
-. ·: A~ : Oh,~ it's filled up right well, two or three blocks. 
120Q. 11b~ut how. many ~ou~es would you: say there are? 
,~·.'A. 'Probably~"l5 houses. . . 
121-Q. Fifteen houses is pretty. small- for a City street, 
isn't it? 
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A. I don't know. 
122Q. In front of none of those 15 houses there is not a 
C'ement walk, is there? 
A. Not that I know of. 
page 31 t 123Q. Did you order this meter box taken out? 
A. I did. 
124Q. Did you issue any orders as to what was to be 
done with it? 
A. Yes. I sent Mr. Marshall out after Mrs. Stockton 
·had stepped into the meter box. 
125Q. On whose orders did ·you move the box? 
A. Mr. Burnley's. 
126Q. What did he tell you about it? 
A. He asked me to see about it. 
127Q. Did you tell you why? 
A. He told me Mrs. Stockton had stepped in the meter 
box. 
128Q. And Mr. Burnley is City Manager? 
A. Yes. 
CROSS EXAMINATION 
By Mr. Waddell: 
129Q. Did you inspect that meter box? 
A. No. 
130Q. Do you know where it is? 
A. No. 
131Q. Do you know if it is there now? 
A. I don't think it is at present. I think it has been set 
somethere else. 
Q°I32. Do you know whether it was destroyed or 
not? 
page 32 r A. I am sure it is not destroyed because we 
don't destroy them unless they are broken. 
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By the Court: 
133Q. Have you any other set of that identical type? 
A. Yes, we might have one or two down there. 
134Q. The Jury does not know about those boxes of this 
type. Tell briefly what that meter box it like, beginning 
with what size top. 
A. It is a round cast iron box with a recess top with a cast 
iron lid fastened down in, something like a sewer man hole. 
It is about 18 inches high and the top of it is around 12 inches 
across in diameter. The top sets down flush with the rim of 
the box. 
13SQ. It is a groove down in there so that you can set the 
top of it flush with the rim? 
A. The top goes flush with the rim. 
136Q. And in the bottom is the meter itself, down on the 
water pipe? 
A. Yes sir, and a cut-off is in the box~ 
137Q. So the meter box is also a cut-off box? 
A. That's right. . 
138Q. In other words, if you want to turn the water 
off or on in that house you go to the meter box and also it 
is to measure the water used in the house? 
A. Yes sir. 
139Q. Is this top just a perfectly round disc set down 
in there? 
A. Yes sir. 
page 33 ~ 140Q. Nothing fastens it on? 
A. They have a re-inforcing rim underneath 
and four of them branch off and go over the edge. 
141 Q. If you start to get it up are your fingers long enough 
to lift it up? 
A. Not unless you catch it in the groove there. 
142Q. It is cut out of it so that you can get into it? 
A. Yes sir. 
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143Q. You can lift it up with a stick or finger, but the 
most convenient way is to use a screwdriver? 
A~ Yes sir. Meter readers carry screwdrivers. 
By Mr. Gilmer: 
144Q. Do you know what type of box this was yourself? 
A. It was. an old type, round box. 
14SQ. How do you know that? 
A. Because that is the only kind we had in that section. 
146Q. Are there any of those box.es around this block 
where you could take us out and show us? 
A. Yes sir. 
By the Court : 
147Q. Is there one of the same type close to the Square? 
A. Yes, several. 
page 34 r By Mr. Gilmer: I would like for the Jury to 
. see· one. 
By Mr. Waddell: 
148Q.· Mr. Swing, how·long have you. been ,with the City 
in the Water Department? 
A. I have been in the Water Department since 1923. I 
came here in 1921 in the Gas Dept. 
149Q~ In your experience, do those meter box tops ever get 
off in any other way than by meter readers taking them off, 
in your general knowledge? 
A. They do sometimes, yes. ~.,. 
150Q. Are· they ever knocked off? 
A. I never see one knocked off unless a truck o~ sqmethjng 
ran over it and knocked it off. Sometimes th<;y ,br~ik tops. 
\Ve have found them off entirely. 
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By Mr._ Gilmer: 
151Q. You say other people take them off occasionally. 
That is presumably in working, using the cut-off? 
A. Yes sir. 
152Q. And if you knew anybody else was taking them 
off for any other purpose you would have them in. court, 
wouldn't you? 
A. Yes. 
By Mr. Waddell: 
153Q. Are they sometimes taken off by other 
people? 
page 35 ~ A. Yes sir. 
By the Court: 
154Q. What would prevent me from pulling the top off 
the meter at my home to see if it is running too fast?. 
A. Nothing. 
The witness stood aside. 
D. D. MacGregor, Jr., having been first duly sworn, tes-
tified as follows : 
DIRECT EXAMINATION 
By Mr. Gilmer: 
155Q. Last December was Mrs. Ethel Stockton working 
for Charlottesville Motors under you? 
A. Yes sir. 
156Q. Do you know anything about her ·having an in-
jury at that time? 
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A. Yes sir. 
157Q. What was the extent of that injury? 
A. Well, it was on her leg and above her ankle looked 
pretty bad. I don't know what extent of injury it was. 
158Q. How long did it continue to look bad? 
A. For several days. 
159Q. Did she lose any time from work on account of it? 
A. Yes sir. 
page 36 ~ 160Q. Did you ever send her home on account 
of it? 
A. I told her it looked bad and that I thought it was 
dangerous to be going on it. 
161Q. How long after that accident was it before the 
swelling went down and the color came back to normal? 
A. I don't know. It was several days. 
162Q. Did that happen near the Christmas holidays? 
A. I think so. 
163Q. Do you think it got all right before that? 
A. I think it was the end of the year before it got all 
right. 
NO CROSS EXAMINATION 
The witness stood aside. 
At this point the Court and Jury retired on Court Square 
near the Court House to examine a meter box which is 
described similar to the one involved in this suit and the 
Jnry inspected the meter box, its contents, the method of 
opening the box, etc. 
Mr. Swing, having been recalled to the witness stand testi-
fied as follows : 
~y Mr. Gilmer: 
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page 37 r 164Q. Mr. Swing, those cleats on that meter 
box were fastened on after the box top was 
fastened, weren't they? 
A. Yes. 
165Q. Yott never saw this particular meter box out on 
Cherry St., did you? 
A. No, I didn't see it. 
166Q. Then you don't know whether those cleats were 
there or not? 
A. No sir. 
By Mr. Waddell: 
167Q. You don't know whether that lid had cleats on 
like that or not? 
A. No sir. 
168Q. Some meter boxes have them and some don't? 
A. That's right. 
The witness stood aside. 
Mrs. Ethel Stockton, having been recalled to the witness 
stand, testified as follows: 
By Mr. Gilmer: 
169Q. Tell us whether or not the meter box that was in 
front of your house had cleats on it? 
A. I am sure it did not have cleats because I have had 
it open myself. I have opened that meter myself several 
years ago when the meter man misread my meter. 
page 38 r 170Q. That has been several times? 
A. That has been several years ago. 
The witness stood aside. 
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By Mr. Waddell: Your Honor, I wish to renew the 
motion to strike this evidence. I don't think tlie objection has 
been cured. 
The Court sustained the motion to strike and Counsel for 
Plaintiff excepted to the Court's ruling on the ground that 
there is sufficient evidence of negligence. 
page 39 r Teste, this 12th day of July, 1940. 
LEMUEL F. SMITH 
Judge 
To: 
Lyttleton Waddell, Attorney for 
the Cit'j' of Charlottesville 
You are hereby notified that I will move the Judge of the 
Circuit Court of Albemarle County to sign the above certi-
ficate of evidence in the _case of Ethel Stockton v. City of 
Charlottesville at the Courthouse of the Circuit Court of 
Albemarle County in Charlottesville, Virginia, July 11, 1940. 
GEORGE GILMER 
Attorney for EJhel Stockton 
Legal and timely service of the above notice is acknow-
ledged. 
page 40 rTo 
LYTTLETON WADDELL 
Attorney for the City of Charlott-
esville 
Lyttleton Waddell, Atty 
for the City of Charlottesville 
Take notice that on the 25th day of July, 1940, I shall 
apply to the Clerk of the Circuit Court of Albemarle County 
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for a transcript of the record in the case of Ethel Stockton 
v. City of Charlottesville, including notice of motion for 
judgment, the plea by the City, and the Court certificate of 
the evidence, motions and rulings thereon, and the final 
order of June 12th, 1940 for the purpose of presenting a 
transcript to the Supreme Court of Appeals of Virginia along 
with a petition for a writ of error to to the judgment of 
said Court rendered. 
July 24th. 1940. 
GEORGE GILMER 
Counsel for Ethel Stockton 
Legal and timely service of the above 
notice was acknowledged.· 
LYTTLETON WAD DELL, Attorney 
for the City of Charlottesville, Virginia 
page 41 ~ VIRGINIA: 
IN THE CLERK'S OFFICE OF THE CIRCUIT COURT 
OF ALBEMARLE COUNTY 
JULY 25, 1940 
I, Eva W. Maupin, Clerk of the Circuit Court of Albe-
marle County, Virginia, hereby certify that the foregoing 
ic; a true, accurate and complete ~ranscript of the record in 
the action at law pending in the aforesaid Court under the 
~tyle of Ethel E. Stockton v. City of Charlottesville. as 
appears on file and of record in my Clerk's Office aforesaid, 
which I, as Clerk of said Court, have been requested by 
counsel for the plaintiff to copy for the purpose of its pre-
sentation along with a petition for a writ of error to the 
judgment in the action to . the Supreme Court of Appeals 
of Virginia. 
. . 
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Then I further certify that it affirmatively appears from 
the papers filed in said action that coun~el of record for 
the defendant had due written notice of the intention of the 
plaintiff to apply for the foregoing transcript of record and 
:further that such counsel had due written notice of the time 
and place at which the certificate of the evidence were to be 
tendered to the Judge of the Court to be signed, sealed and 
made a part of the record. 
Given under my hand this 25 day of July, 1940. 
A Copy: Teste-
M. B. WATTS,. Clerk .. 
EV A W. MAUPIN 
Clerk of the Circuit Court 
of Albemarle County 
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